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Court of Appeals of the District of Columbia. 


No. 2823. 

Adolph C. Neubeck, (fee., Appellant, 

vs. 

Owen Holmes. 


a Supreme Court of the District of Columbia. 

At Law. No. 57362. 

Owen Holmes, Plaintiff, 
vs. 

Adolph C. Neubeck, Trading as A. C. Neubeck <fe Co., Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above entitled cause, to wit: 

1 Affidavit in Forma Pauperis. 

Filed October 27, 1914. 

t * 

In the Supreme Court of the District of Columbia. 

At Law. No. 57362. 

Owen Holmes, Plaintiff, 
vs. 

Adolph C. Neubeck, Trading as A. C. Neubeck (fe Co., Defendant. 
District of Columbia, ss: 

I, Ow en Holmes, on oath say: d hat 1 have been twelve years in 
the United States and am a resident of the District of Columbia- 
that I am the plaintiff named in above entitled cause; that I am 
without any money whatever at present, nor am I able at this time 
to raise sufficient funds to pav the costs of this suit; that I have. T 
believe, a just cause of action as set forth in the declaration filed 
1—2823a 
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ADOLPH C. XEL BECK, AC., VS. OWEN HOLMES. 


herein, and respectfully ask permission of this Honorable Court to 
tile this suit without prepayment of the usual costs. 

OWEN HOLMES. 


Subscribed and sworn to before me this 11th day of September, 
A. D., 1914. 

JOHN K. YOUNG, 

Clerk Supreme Court, D. C., 
Hv W. E. WILLIAMS, 

Ass’t Clerk. 


Motion to Dismiss. 

Filed April 1. 1915. 

****** * 


Comes now the defendant in the above-entitled cause and moves 
the Court to vacate the order entered herein on the 27th dav of 
Octol>er, 1914, permitting this suit to be filed without the prepay¬ 
ment of costs, and further moves to dismiss said suit; and for rea¬ 
son therefor says that the plaintiff is not a citizen of the United 
States, and was not such at the time this suit was filed, and therefore 
was not entitled to file the same in forma pauperis. 

FRANCIS L. NEUBECK, 

J. BARRETT CARTER, 

Attorneys for Defendant. 


Messrs. (fittings 
Plaintiff: 


Chaml eiiin A 


It. E. Mattingly, Attorneys for 


Please take notice that the foregoing motion filed in this cause 
will be for hearing on the 10th dav of April, A. D. 1915. 

FRANCIS L. NEUBECK, 

J. BARRETT CARTER, 

Attorneys for Defendant. 


Service of a copy of the foregoing motion with affidavit attached 
thereto accepted this 30th day of March, 1915. 

CUTTINGS & CHAMBERLIN, 

R. E. MATTINGLY, 

Attorneys for Plaintiff. 

3 District of Columbia, ss: 

Adolph C. Neubeck, being first duly sworn according to law, on 
oath declares and says: That he is the defendant named in the above- 
entitled cause, and that he is a tax payer and a resident of the 
District of Columbia. 

That affiant is reliably informed and verily believes that the 
plaintiff named in said cause, Owen Holmes, is not a citizen of the 
United States and was not such at the time of the filing of such suit. 

ADOLPH C. NEUBECK. 
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Subscribed and sworn to before me this 26th day of March, A. D. 
Id. 

[ SEAX -] WM. H. HOLLOWAY, 

Notary Public. 


Supreme Court of the District of Columbia. 

Saturday, April 17, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 


Lpon hearing the motion of defendant filed herein to vacate 
the order entered herein on the 27th day of October, 1914,permitting 
this suit to he filed without the prepayment of costs, and further, to 
dismiss said suit, it is considered that said motion be, and 
4 herein is o\erruled, to which defendant notes an exception. 


Order for Special Appeal. 


Filed May 5, 1915. 

Court of Appeals of the District of Columbia, April Term, 1915. 

No. 439, Original Docket. 

Law. No. 57362. 


Adolph C. Neubeck, Trading as A. C. Neubeck & Companv 

Petitioner, 

vs. 

Owen Holmes. 


On consideration of the petition for the allowance of a special 
appeal in the above entitled cause from the action of the Supreme 
Court of the District of Columbia of April 17, 1915 on the motions 
hied therein on the 30th day of March, A. D. 1915 It is bv the 

Court this day ordered that said appeal be, and the same is herebv 
granted. 


A True Copy. 
Test: 


Per Mr. Chief Justice SIIEPARD, 

May 4, 1915. 


[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia 

By MONCURE BURKE, 

Assistant Clerk. 
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ADOLPH C. NEUBECK, <SrC., VS. OWEN HOLMES. 


5 Assignments of Error. 

Filed May 10, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57362. 

Owen Holmes, Plaintiff, 
vs. 

Adolph C. Neubeck, Trading as A. C. Neubeck & Co., Defendant. 

Now comes the defendant, by his attorneys, and assigns errors 
committed by the Court in its order entered on April 17, 1915, as 
follows: 

1. In holding that the Act of Congress of June 25, 1910. amend¬ 
ing the Act of July 20, 1892, did not repeal Section 176 of the Code 
of the District of Columbia. 

2. In overruling the motion to vacate the order granting leave to 
file this suit in forma pauperis. 

3. In overruling the motion to dismiss. 

FRANCIS L. NEUBECK, 

J. BARRETT CARTER, 

Attorneys for Defendant. 

6 Designation of Record. 

Filed May 10, 1915. 

******* 

The Clerk, in making up the record on appeal in the above-entitled 
cause, will please include the following: 

1. Affidavit of poverty and order of Court permitting suit to be 
filed in forma pauperis, filed October 27, 1914. 

2. Motion to vacate order permitting suit to l>e filed in forma 
pauperis and motion to dismiss suit and affidavit accompanying the 
same, filed April 1, 1915. 

3. Order overruling motion to vacate and motion to dismiss, filed 
April 17, 1915. 

4. Certificate of Court of Appeals granting special appeal. 

5. Assignments of error, filed May 10, 1915. 

6. This designation. 

FRANCIS L. NEUBECK, 

J. BARRETT CARTER, 

Attorneys for Defendant. 

We concur in the above designation. 

CUTTINGS & CHAMBERLIN, 

R. E. MATTINGLY, 

Attorneys for Plaintiff. 
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7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 6 
both inclusive, to baa true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copv of which is made 
part of this transcript, in cause No. 57362 at Law wherein Owen 

WvT'ri* " nf * Adolph C. Neubeck, trading as A. C. Neu- 

beck A Co., is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, T hereunto subscribe mv name and affix 
tWs mh°dav'of Mav' ^915 ^ ° f Wa - ?hin ^ n ’ in «« Strict, 

TSeal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: ,District of Columbia Supreme Court. No. 
2823. Adolph C. Neubeck, Ac., appellant, vs. Owen Holmes. Court 
of Appeals, District of Columbia. Filed May 20, 1915. Henrv W. 
HOugGS, cierK. 
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In the Court of Appeals offhe’^i^i^^StJ, 

of Columbia 


No. 2823. 


No. 5, Special Calendar. 


ADOLPH C. NEUBECK, TRADING AS A. C. NEU- 
BECK & CO., APPELLANT, 

VS. 

OWEN HOLMES. 


Brief on Behalf of Appellant. 

This case comes up on special appeal from an order of the 
Court below overruling' a motion to vacate an order per¬ 
mitting the appellee to file suit at law in forma pauperis. 

Statement of Case. 

On October 27, 1914, Owen Holmes, the appellee, filed an 
affidavit in the Court below setting forth that he had been 
twelve years in the United States, was a resident of the Dis¬ 
trict of Columbia, and was without sufficient funds to pay 
the costs of a suit which he proposed to file against the ap¬ 
pellant for damages for alleged personal injuries. 



Upon ex parte consideration of such affidavit the Court 
below entered an order permitting the suit to be tiled in 
forma pauperis. This order the defendant thereafter moved 
to vacate, on the ground that the plaintiff was not a citizen 
of the United States. 

The motion was overruled on April 17, 1015, although it 
was conceded that the appellee was not a citizen of the 
United States, and from the order overruling the motion a 
special appeal has been allowed to this Court. 


Assignment of Errors. 

The appellant has assigned the following errors: 

The Court below erred— 

1. In holding that the Act of Congress of June 25, 1910, 
amending the Act of July 20, 1892, did not repeal Section 
176 of the Code of the District of Columbia. 

2. In overruling the motion to vacate the order granting 
leave to file this suit in forma pauperis. 

3. In overruling the motion to dismiss. 

Points and Authorities. 

The main question here presented is whether the Court 
below erred in permitting the appellee, an alien, to institute 
a suit in forma pauperis. In order to determine this ques¬ 
tion, it is necessary to inquire whether the filing of suits in 
forma pauperis is governed by Section 176 of the Code of 
the District of Columbia or by the Act of June 25, 1910 (36 
Stat. L., 866). 




In the case of Hale et al. vs. Duckett et al. (43 App. D. C., 
, 43 W. h. R., 170), this Court held that the Act of June 
25, 1910, amending the Act of July 20, 1892, applied to the 
courts of the District of Columbia and had the effect of re¬ 
pealing or superseding all laws of the District in conflict 
therewith and must control in this jurisdiction. 


Section 170 of the District Code reads as follows: 

POOR SUITORS.—Suits may be prosecuted by 
poor persons in the discretion and upon the order of 
the court, or of one of the justices, passed upon sat¬ 
isfactory evidence of inability to make such deposit, 
without making the deposit prescribed by the pre¬ 
ceding section.” 


The Act of June 25, 1910, provides as follows: 

“Be it enacted, etc. * * * That section one of 
an act entitled, etc., approved July 20th, 1892, be, and 
the same is hereby amended so as to read as follows : 

That any citizen of the United States entitled to com¬ 
mence or defend any suit or action, civil or criminal, 
in any court of the United States, may, upon the or¬ 
der of the court, commence and prosecute or defend 
to conclusion any suit * * * without being re¬ 

quired to prepay fees or costs * * *’ ” (Italics 
ours.) v 

It will be observed that under Section 176 of the District 
Code the granting of permission to sue in forma pauperis 
was a matter of discretion with the Court, but the Act of 
June 25, 1910, prescribes that any citizen of the United 
States may be given such permission.' The two acts, there¬ 
fore, are inconsistent, and, following the ruling of the Court 
in the case of Hale et al. vs. Duckett et al., supra, it should 
be held that the Act of June 25,1910, governs in this case. 



As the Act of June 25, 1910, permits only citizens of the 
United States to sue in forma pauperis (Boyle vs. Great 
Northern Ry. Co., 63 Fed., 539; Volk vs. Sturtevant Co., 99 
Fed., 532), the lower Court committed error in granting this 
permission to the plaintiff, an alien, and likewise erred in 
overruling the motion of the defendant to set aside the order 
allowing the suit to be filed without the prepayment of costs. 
It is accordingly submitted that the order appealed from 
should be reversed. 

Respectfully submitted, 

Francis L. Neubeck, 

J. Barrett Carter, 

Attorneys for Appellant. 














